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. 1 NTRODUCTI ON

Plaintiff Charles Iseley, Sr. (“plaintiff”) is an
inmate at the Pennsylvania State Correctional Institution at
Geene. Plaintiff suffers fromdental pain and mal occl usi on,
near si ght edness, asthma and Hepatitis C, a common viral infection
of the liver which can cause liver cancer. As a result of his
ailments, plaintiff has repeatedly requested that prison
officials provide himw th orthodontics and | aser vision
corrective surgery (or, in the alternative, corneal inplants),
allow himto maintain physical possession of his inhaler and
provi de prescription drug treatnent for Hepatitis C. The

Departnment of Corrections (“DOC’) has denied these requests.?

! Al though, initially, the DOC did not allow the
plaintiff to maintain physical possession of his inhaler, it
appears fromthe pleadings that the DOC has recently all owed the



First, in response to plaintiff’s request for ocular
surgery and orthodontics, defendants? aver that these procedures
are not nedically necessary and are cosnetic in nature.

Therefore, under DOC policy, they need not be provided to

inmates. Instead, the DOC has provided plaintiff with corrective
| enses, i.e., glasses, to correct his nearsightedness, and
various dental procedures, including cavity fillings and root

canal, to help alleviate his dental pain.

Second, in response to plaintiff’s request to nmaintain
physi cal possession of his inhaler, defendants aver that, under
prison policy regarding inmates confined in the Restricted
Housing Unit (“RHU ), such as the plaintiff, self-nmedication is
prohi bited. The purpose of this prohibition, according to the
DOC, is concern over the safety of prison enployees and the
i nmat es thensel ves. Accordingly, inmates who suffer from asthma
are not allowed to nmaintain physical possession of inhalers, or
any other nedication, unless a doctor specifically orders

otherwi se. Instead, inmates’ inhalers are held by RHU guards and

plaintiff to do so.
2 Plaintiff brings this action against a nunber of

def endants, including prison institutions, officials and

enpl oyees, as well as other individuals and entities all eged by

plaintiff to be liable for failing to provide plaintiff with

adequate nedical treatnent. Although, technically, not al

defendants are charged with liability under each theory proffered

by plaintiff, for the sake of clarity and given that no liability

is found as to any defendant, all defendants in this opinion are

referred to collectively as “defendants.”
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provided to the innmates as needed.

Finally, in response to plaintiff’s request that he be
provided with prescription drug treatnent for Hepatitis C, the
DOC directed, in accordance with prison policy, that plaintiff
submt to a psychol ogical evaluation before his requested
treatnent could proceed. As part of the required psychol ogi cal
evaluation, plaintiff nust (1) conplete a Beck Depression
I nventory (“BDI questionnaire”), which consists of a series of
guestions designed to help evaluate whether plaintiff suffers
from depression or other psychol ogi cal disorders, and (2) sign a
Mental Health Informed Consent Docunent (“consent forni) which
aut hori zes the rel ease of certain nedical and personal
i nformati on under ceratin conditions.

Def endants assert that plaintiff’s treatnent cannot
proceed without plaintiff first undergoing the psychol ogi cal
evaluation. This is so, according to the DOC, because treatnent
for Hepatitis C, by nedication, can cause severe psychol ogi cal
side effects, and the likelihood that plaintiff will experience
t hese side effects nust be assessed before treatnent can be
adm ni stered. Thus, defendants contend that, w thout a
psychol ogi cal eval uation, the proper course of treatnent cannot
be ascertained. Mreover, defendants refuse to treat plaintiff
w thout first obtaining a signed consent form According to

def endants, the consent form authorizes the DOC to rel ease



plaintiff’s nmedical and personal information in order to protect
other inmates and staff, and to insure the orderly operation of
the prison facility. Plaintiff, however, refuses to submt to
the psychol ogi cal evaluation or sign the consent form as
conditions for receiving treatnent for Hepatitis C

Based on the defendants’ response to plaintiff’s
requests for nedical treatnment, plaintiff brings this action
under 42 U . S.C. 8 1983 claimng that defendants have acted with
del i berate indifference towards his serious nedi cal needs.
Plaintiff seeks nonetary danmages and an order conpelling the
defendants to provide himwth the treatnent and procedures he
has request ed. Before the court are defendants’ renewed notions
for summary judgnent (doc. nos. 111 & 125),2% in relation to which
the parties have nade extensive and highly detailed witten
subm ssions (see doc. nos. 67-70, 83-84, 96-97, and 102-104 for

plaintiff and doc. nos. 42, 50, 77-78, 82, 89, 100 and non-

3 The court had previously deni ed defendants’ original

nmotions for summary judgnent (doc. nos. 42 & 50) wthout
prejudice, in order to provide plaintiff with anple tinme to file
adequat e responses. On March 22, 2002, plaintiff filed two

menor anda of law in opposition to defendants’ notions for summary
j udgnent (doc. nos. 67-70). On Decenber 30, 2002 and March 3,
2003, respectively, defendants filed renewed notions for summary
j udgnent incorporating by reference identically their previously
filed pleadings. These notions have been previously opposed in
extenso by plaintiff and this opposition is equally applicable to
the renewed notions. Gven that plaintiff is on notice of the
request for summary judgnent agai nst himand has been given an
opportunity to respond to the notions, these notions are now ripe
for disposition.
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commonweal t h defendants’ response to plaintiff’s notion for a
prelimnary injunction, which has yet to be docketed, for

defendants).* For the reasons that follow, the defendants’

nmotions for summary judgnent will be granted.
1. DI SCUSSI ON
A Summary Judgenent St andard

Summary judgnent may be granted "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law" Fed. R Cv. P
56(c). The role of the trial court is to determ ne whether there

are material factual issues that nerit a trial. See Anderson V.

Li berty Lobby, Inc., 477 U S. 242, 247-48 (1986). In nmaking that

determ nation, the court nust give the nonnoving party the
benefit of all reasonable inferences that m ght be drawn fromthe

underlying facts. See Matsushita Elec. Indus. Co. v. Zenith

Radi o Corp., 475 U. S. 574, 587 (1986); Senpier v. Johnson and

Hi ggins, 45 F.3d 724, 727 (3d Cr. 1995) (en banc). Summary

4 A nunber of these docunents were submtted in relation

to plaintiff’s notion for a prelimnary injunction (doc. no. 96),
whi ch the court denied by order dated Decenber 11, 2002 (doc. no.
107). The issues addressed therein are also present in

def endants’ renewed notions for summary judgnent. Thus, the
court finds these docunents helpful in its consideration of the
notions presently before the court.
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judgnent is appropriate if the court finds that the record "coul d
not lead a rational trier of fact to find for the nonnovi ng
party, [and] there is no 'genuine issue for trial.”" Matsushita,
475 U. S. at 587.

B. Deprivation of Medical Treatnent under 42 U S. C
§ 1983 and the Ei ghth Anendnent

To state a claimunder 42 U . S.C. 8§ 1983 for deprivation
of nmedical treatnent in violation of the Ei ghth Anendnent,
plaintiff nmust show that the defendants acted with “deli berate

indifference to [his] serious nedical needs.” Estelle v. Ganble,

429 U. S. 97, 104 (1976). The Third Crcuit has defined a serious
nmedi cal need as: (1) “one that has been di agnosed by a physician
as requiring nmedical treatnment;” (2) “one that is so obvious that
a lay person would easily recogni ze the necessity for a doctor’s
attention;” or (3) one for which “the denial of treatnment would

result in the unnecessary and wanton infliction of pain” or “a

Iife-1ong handi cap or permanent |loss.” Atkinson v. Taylor, 316

F.3d 257, 272-73 (3d Cir. 2003)(internal quotations and citations
omtted).
1. The conditions fromwhich the plaintiff suffers,

with the exception of mal occlusion, constitute
serious nedical needs.

Wth regards to his malocclusion, the plaintiff has
failed to adduce any evidence denonstrating that this condition
has been “di agnosed by a physician as requiring nedical

treatment.” See id. Nor has the plaintiff produced any evi dence
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that the dental pain he clains to suffer fromis sonehow caused
by his mal occlusion and, in turn, that the denial of treatnent
for this condition “would result in the unnecessary and want on
infliction of pain.” See id. The plaintiff nmerely alleges that
as a result of this condition, his “bite is off.” Finally, a lay
person woul d recogni ze mal occl usion not as a condition for which
medi cal attention is necessary, but as a cosnetic flawin one’s
appearance. Accordingly, viewing all facts and draw ng al
inferences in plaintiff’s favor, the court finds that

mal occlusion, in and of itself, does not constitute a serious
nmedi cal need for the purposes of an Ei ghth Amendnent cl ai m under
section 1983 for deprivation of nedical treatnent.

Wth regards to plaintiff’s nearsi ghtedness, dental
pain, asthma and Hepatitis C, however, viewing all evidence and
draw ng all reasonable inferences in favor of the plaintiff and
assum ng for the purpose of this opinion that, under the above
standards, these conditions constitute serious nedical needs, the
court nust determne if genuine issues of material fact exist as
to whet her the defendants addressed these needs with deliberate
i ndi fference.

2. The Defendants did not act with deliberate
indifference to plaintiff's serious nedi cal needs.

To prove deliberate indifference, the plaintiff nust
establish that the defendants knew that he faced a “substanti al

risk of serious harm” but disregarded “that risk by failing to
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t ake reasonabl e neasures to abate it.” Farner v. Brennan, 511

U S. 825, 847 (1994); see Singletary v. Pa. Dept. of Corrections,

266 F.3d 186, 193 n.2 (3d Gr. 2001) (stating that the general
standard for a 8 1983 deliberate indifference claimis set forth
in Farner). For the purpose of this opinion, the court wll
assune that the defendants knew of the “substantial risk[s] of
serious harni posed to the plaintiff as a result of his serious
nmedi cal needs. Accordingly, the court nust determ ne, under
these facts, viewed in the light nost favorable to the plaintiff,
whet her a reasonable jury could find that the defendants failed
to take reasonabl e neasures to abate those risks.

a. The defendants took reasonabl e neasures to

abate the risks posed to plaintiff as a

result of his nearsightedness and dent al
pai n.

It is uncontested that plaintiff was provided with
corrective lenses, i.e., glasses, to correct his nearsightedness.
It is also uncontested that by wearing glasses, the plaintiff’s
near si ghtedness is corrected. The plaintiff, however, has
requested |l aser vision corrective surgery or corneal inplants in
order to correct his sight without wearing glasses. |In Farner,
the Suprenme Court instructed that a prison official may be found
to have acted with deliberate indifference only when that
official has failed to take “reasonabl e neasures” to abate a
“substantial risk of serious harnf to an inmate. Farner, 511

U S. at 847. The teaching of Farner is that prison officials are
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not constitutionally required to take all possible neasures, or
even the nost appropriate or best neasure to avoid harmto

inmates. Rather, as stated by the Second Circuit in Harrison v.

Barkl ey, 219 F.3d 132, 138-140 (2d G r. 2000), “a prisoner has no

right to choose a specific formof nedical treatnent,” so |ong as
the treatnment provided is reasonable. 1d. at 140. The plaintiff
has produced no evidence that woul d denonstrate that prison
officials acted unreasonably by providing himwth gl asses, as
opposed to ocul ar surgery, for the purpose of correcting his

near si ght edness. Thus, under the facts before the court, even
when viewed in the light nost favorable to plaintiff, the court
finds that no reasonable jury could find that the defendants
failed to take reasonabl e neasures to correct plaintiff’s

near si ght edness.

Likewise, it is also uncontested that the DOC provided
plaintiff with numerous dental procedures, such as cavity filings
and root canal, to alleviate plaintiff’s dental pain. Moreover,
plaintiff has offered no evidence that such treatnent, as opposed
to orthodontics, was an unreasonabl e response to plaintiff’s
condition. Under the Farner analysis, the court finds that no
reasonable jury could find that the defendants acted unreasonably
by not providing plaintiff with the requested orthodontics.

Accordi ngly, summary judgenent is appropriate with regards to

plaintiff’s claimthat the defendants violated the Eighth
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Amendnent by refusing to provide himw th |aser vision corrective
surgery and orthodontics.

b. The defendants did not fail to take
reasonabl e neasures to abate the risks posed
to plaintiff as a result of his need for
Hepatitis C treatnment because the DOC
policies relied upon by defendants in denying
plaintiff’s requests were reasonably rel ated
to legitimate penol ogical interests.

As previously noted, the plaintiff suffers from
Hepatitis C and has requested that he be provided with the
appropriate nedical treatnent. The defendants explain that they
agreed to provide the requested treatnent, but infornmed plaintiff
that he woul d have to undergo a psychol ogi cal eval uation and sign
a consent formbefore treatnent could begin. Plaintiff refused.
Accordi ngly, defendants contend that, it is plaintiff who has
del ayed treatnent by refusing to submt to the psychol ogical
eval uation, which includes conpletion of the BDI questionnaire,
and by refusing to sign the consent form

Def endants further explain that DOC policy requires
that all treatnent of Hepatitis C begin with a psychol ogi cal

eval uation of the patient.® The purpose of this requirenent is

° In support of this assertion, the defendants direct the

court to the DOC Protocol for Hepatitis C (“Protocol”), which was
provided to the court by plaintiff. See Plaintiff’'s Reply Brief
for Motion for Tenporary Restraining Order and/or Prelimnary

I njunction, Exhibit 1 at 1 (doc. no. 103). The Protocol is in
the formof a flow chart. The sixth step of the protocol
addresses various reasons why a patient is to be excluded from
treatment. One of the reasons listed is “psychiatric.” The
protocol directs us to Attachment C.  See Id. Attachnment Cis
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to enabl e nedi cal personnel to determne if there is a risk that
the patient will suffer certain psychol ogical side effects from
receiving Hepatitis C nedication,® and, in turn, to calibrate the
course of treatnent accordingly. The DOC further asserts that it
cannot nake an exception to this policy because the
admnistration of Hepatitis C treatnent without first conducting
a psychol ogi cal evaluation would put plaintiff and other inmates
and staff at risk. Finally, concern for the integrity of a fair

and uniformpolicy that applies to all inmates, given the

entitled “Exclusionary Criteria for Psychiatry.” See Id. at 5.
The docunent lists a nunber of psychiatric disorders that would
serve as grounds for exclusion fromtreatnent, of which
depression is one, and directs that certain factors be considered
i n assessing whether the patient neets any of the exclusionary
criteria.

Plaintiff correctly points out that neither the
protocol nor the attachnents thereto nmake any specific reference
to the BDI questionnaire. However, Attachnment C to the protocol
clearly identifies certain psychol ogi cal conditions which, if
present, would serve to exclude certain patients fromtreatnent.
Brian Hyde, the Corrections Health Care Adm nistrator at the
State Correctional Institution at G eene, has stated, under
penalty of perjury, that the BDI questionnaire is consistently
relied upon to help determ ne whether a particular individual
neets any of the exclusionary criteria. See Declaration of Brian
Hyde, attached to Commonweal t h Def endants’ Suppl enmental Response
in Opposition to Plaintiff’s Mdtion for Tenporary Restraining
Order and/or Prelimnary Injunction (doc. no. 100).

Plaintiff puts forth no evidence that the DOC s
reliance on the BDI questionnaire is unreasonabl e and that,
therefore, it should not be used for the purpose of determ ning
whet her an individual should be excluded fromtreatnent.

6 Specifically, defendants assert that the nedication

used to treat Hepatitis C can cause severe depression in certain
i ndi vi dual s.
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reported outbreak of Hepatitis C anong prison populations, is
particularly relevant to this case.’

Plaintiff, on the other hand, contends that the DOC s
requi renent that he conplete the BDI questionnaire is
unr easonabl e and unl awful because: 1) it requires plaintiff to
i nvoluntary submt to unwanted nental health treatnment and 2) it
forces plaintiff to submt to unwanted treatnent in order to
receive required treatnent. Plaintiff also contends that the DOC
requi renent that plaintiff sign a consent form before he can be
treated for Hepatitis Cis unreasonable and unl awful because: 1)
plaintiff has a right to his nedical privacy and 2) prison
of ficials cannot refuse necessary nedical treatnent by first
requiring plaintiff to sign a waiver.

Plaintiff is correct in his assertions that: (1) a
prisoner “possesses a significant liberty interest in avoiding
t he unwanted adm nistration of” nental health treatnent,

Washi ngton v. Harper, 494 U. S. 210, 221-22 (1990),or, for that

matter, any other type of nedical treatnent, Wite v. Napol ean,

897 F.2d 103, 113 (3d Cr. 1990); (2) an inmate cannot be forced
to submt to unwanted nmedical treatnent in order to receive

required nedical treatnent, Harrison v. Barkley, 219 F.3d 132,

! See, e.qg., Mark Fazlollah and Jennifer Lin, Inmates
WII Get Care for Hepatitis, THE PH LADELPH A | NQUI RER, COct ober 31,
2002; Fazlollah and Lin, New Jersey Prisons Fail to Treat an
Epi dem ¢, THE PHI LADELPH A | NQURER, July 21, 2002.
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138-140 (2d Cir. 2000);® and (3) prisoners have a constitutional

right to privacy in their nmedical information, Doe v. Delie, 257

F.3d 309, 315-17 (3d Cir. 2001). These rights, however, are

subject to clear limtations. See Sutton v. Rasheed, --- F.3d --

-, 2003 W 1354099, *10 (3d G r. 2003).

As recently stated by the Third Crcuit, “the
constitutional rights that prisoners possess are nore limted in
scope than the constitutional rights held by individuals in

society at large,” and thus, “incarceration al nost always

8 Plaintiff relies heavily on Harrison to support the
proposition that he cannot be forced to submt to unwanted
treatment in order to receive required treatnment. Under the
facts of this case, however, reliance on Harrison is m spl aced.
In Harrison, the plaintiff conplained to prison nedical officials
that he suffered severe tooth pain as a result of a cavity.
Harrison, 219 F.3d at 134. The plaintiff requested that the
cavity be filled. 1d. After examning the plaintiff, however,
prison nedical officials “refused to fill the cavity on the
ground that [plaintiff] was also afflicted by an unrel ated
carious non-restorable tooth, and that prison regul ations
required the non-restorable tooth to be extracted before
[plaintiff’s] cavity could be filled.” [d. Plaintiff, on the
ot her hand, did not want the non-restorable tooth pulled,
“because it was causing himno pain and because he consi dered
that he had no teeth to spare.” 1d.

In this case, unlike in Harrison, where the nedical
procedures in question were two distinct and separate procedures
and where there was no | egitimte penol ogi cal reason for
requiring one procedure to be done before the other, the
requi renent that plaintiff submt to a psychol ogi cal eval uation
is part and parcel of the treatnent that plaintiff is requesting.
Absent evidence fromthe plaintiff that the treatnent prescribed
by the DOC protocol is either unreasonable or in error, the court
w Il not second-guess the professional judgnment of prison nedical
personnel. See Wite, 897 F.2d at 113.
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results in a narrow ng, not a broadening, of constitutional
protections.” 1d. (internal quotations and citations omtted).
Accordingly, “a prison may conpel a prisoner to accept treatnent
when prison officials, in the exercise of professional judgnent,
deemit necessary to carry out valid nedical or penol ogi cal
objectives.” Wite, 897 F.2d at 113. Additionally, a prisoner’s
constitutional right to privacy, including the preservation of
the confidentiality of nedical information, “is subject to
substantial restrictions and limtations in order for
correctional officials to achieve legitinmate correctional goals
and maintain institutional security.” Delie, 257 F.3d at 317.
The proper inquiry is “whether the regulation [at issue] is
reasonably related to legitimte penological interests.”
Washi ngton, 494 U. S. at 223 (internal quotations omtted).

In answering this question, the Suprenme Court has
instructed that courts should weigh the follow ng four factors,

comonly referred to as the Turner factors, see Turner v. Safley,

482 U. S. 78, 89 (1987): 1) whether there is “a rational
connection between the prison regulation and the legitinmate
governnental interest put forward to justify it,” so that the
policy is not rendered “arbitrary or irrational;” 2) “whether
inmates retain alternative neans of exercising the prescribed
right;” 3) “the costs that accommodating the right would inpose

on other inmates, guards, and prison resources;” and 4) “whether
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there are alternatives to the regulation that fully accommodate
the prisoner’s rights at de mnims cost to valid penol ogi cal

interests.” Delie, 257 F.3d at 317 (citing Dehart v. Horn, 227

F.3d 47, 51 (3d Gr. 2000) (en banc)).

i The requirenent that plaintiff submt to
a psychol ogi cal evaluation as a
precondition to receiving prescription
drug treatnent for Hepatitis Cis
reasonably related to a legitinmate
penol ogi cal interest.

Wth regards to the first Turner factor, defendants
have offered evidence to support a nedically legitinmate
justification for the policy, i.e., the need to enforce an
appropriate nedical protocol which protects inmates fromthe
psychol ogi cal side effects that can be caused by nedi cal
treatment of Hepatitis C. In turn, plaintiff presents no
evidence to refute defendants’ assertion that treatnment for
Hepatitis C can cause severe psychol ogical side effects, and that
therefore, a psychol ogi cal evaluation is necessary to determ ne
t he best course of treatnent for that individual.® Additionally,
plaintiff offers no reliable evidence that the requirenent that
he undergo a psychol ogi cal evaluation prior to receiving drug

treatment for Hepatitis C was inposed in an arbitrary or

o In fact, in an attachment to a letter to the court from

plaintiff dated Novenber 14, 2002, plaintiff provides evidence of
the many serious potential side effects of Hepatitis C treatnent.
See Hepatitis C Patient Handout at 5-6, attached to Plaintiff’s
letter to the court dated Novenber 14, 2002.
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irrational manner. Accordingly, and in |light of the deference
that is to be given to the professional judgnent of prison
medi cal personnel, see Wiite, 897 F.2d at 113, the court finds
that the requirenent that plaintiff undergo a psychol ogi cal
evaluation prior to receiving treatnent for Hepatitis C, is
reasonably related to a legitinmate penol ogi cal interest.

The second Turner factor, regarding alternative neans
that are available to the prisoner for exercising the
constitutional right in question, i.e., the right to decline
nmedi cal treatnent, is not applicable to these facts.

Under the third Turner factor, the court finds that
accommodating plaintiff would i ndeed i npose significant costs on
both, prison resources and the plaintiff. Plaintiff hinself has
provided the court with informati on concerning the severe
psychol ogi cal side effects that can result from nedical treatnent
of Hepatitis C. See Hepatitis C Patient Handout at 5-6, attached
to plaintiff’s letter to the court dated Novenber 14, 2002
(descri bing psychol ogical risks associated with treatnment of
Hepatitis C). The purpose of the psychological evaluation is to
help determne the likelihood that plaintiff may, in fact,
devel op one of these side effects. The actual risks to the
i nmat e - depression, confusion, psychosis, aggression, etc. - and
to other inmates and staff are not nerely conjectural, but are

i ndeed proxi mate and substantial. Should these side effects
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materi alize, the correctional authorities would be forced to bear
the cost of treating plaintiff not only for Hepatitis C, but also
for the psychol ogi cal side effects that may have been avoi ded

t hrough proper eval uati on.

Wth regards to the fourth factor, the court concl udes
that there are no alternative courses of action that would fully
accommodate the plaintiff’s right to avoid unwanted nedi cal
treatment w thout substantially affecting the penol ogi cal
i nterests invol ved herein.

After giving due consideration to the Turner factors,
the court concludes, as a matter of |law, that the requirenent
that prisoners submt to a psychol ogical evaluation before being
treated for Hepatitis Cis reasonably related to legitimate
penol ogi cal interests.

ii. The requirenent that plaintiff sign a
consent formas a precondition to
recei ving prescription drug treatnent

for Hepatitis Cis reasonably related to
a legitimte penological interest.

As previously noted, prisoners have a constitutional
right to privacy in their nmedical information, which protects the
prisoner’s interest in keeping certain nedical information
confidential. See Delie, 257 F.3d at 315-17. As a corollary,
however, the Third Circuit has cautioned that “a prisoner does
not enjoy a right of privacy in his nedical information to the

same extent as a free citizen.” 1d. at 317. In short,
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an inmate’s constitutional right

may be curtailed by a policy or regulation
that is shown to be “reasonably related to

| egiti mate penol ogical interests.” Turner v.
Safley, 482 U.S. 78, 89 [] (1987). Courts
nmust respect the adm nistrative concerns
underlying a prison regulation, wthout
requiring proof that the regulation is the

| east restrictive neans of addressing those
concer ns.

Delie, 257 F.3d at 317.

In the instant action, defendants are attenpting to
[imt plaintiff’s right to privacy in his nedical information by
requiring plaintiff, as a precondition to receiving nedical
treatnment, to consent to the disclosure of information obtained
fromplaintiff’s psychol ogi cal eval uati on under three
ci rcunstances. First, defendants seek to require plaintiff to
consent to disclosure of certain non-confidential informtion.
Thus, the information for which plaintiff is required to consent
to disclosure is, by definition, not confidential. Accordingly,
such information could be disclosed by prison officials with or
wi thout plaintiff’s consent and requiring plaintiff to consent to
its disclosure can not be said to infringe upon his privacy.

Second, defendants seek to require plaintiff to consent
to disclosure of his nedical information if it is believed that
plaintiff poses a threat to his own health and safety, the health
and safety of others or the orderly operation of the prison
facility. This requirenent is specifically the type of

institutional regulation contenplated and approved by the Third
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Crcuit in Delie as a proper basis for infringing upon a
prisoner’s right to privacy in his nmedical information. See
Delie, 257 F.3d at 317 (an inmate’s right to privacy “is subject
to substantial restrictions and limtations in order for
correctional officials to achieve legitinmate correctional goals
and maintain institutional security”). Accordingly, the court
finds that requiring plaintiff to consent to disclosure of his
medi cal information under these circunstances is reasonably
related to a legitimte penol ogical interest.

Finally, defendants seek to require plaintiff to
consent to disclosure of his nmedical information, to the extent
necessary, “to prepare reports or reconmendations, or to nake
deci sions, regarding any aspect of [plaintiff’s] current or
future custody, including, but not limted to, [plaintiff’s]
housi ng, work or program status, pre-release or parole.” Under
the rel evant Turner factors, the court concludes that this
requi renent is reasonably related to |egitinmate penol ogi cal
interests for the reasons that follow

First, in order for prison officials to provide safe
and appropriate conditions of confinenent, they have a legitinmte
need to gather and evaluate information that is relevant to an
i nmat e’ s psychol ogi cal condition. Based on the | anguage of the
formitself, it appears that this information plays an inportant

role in designating the type of confinenent a particular prisoner
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requires and to ascertain the circunstances under which it would
be safe to allow that prisoner to interact with other inmates and
prison staff.

Second, given the substantial deference afforded to
penol ogi cal deci sions nmade by prison personnel, see Wite, 897
F.2d at 113, and the |limted circunstances under which courts may
consider alternatives to prison regulations, see Delie, 257 F.3d
at 317, the court wll not second guess prison authorities and
devise alternatives to the regulation at issue.?®

Under these circunstances, the court concludes that no
reasonable jury could find that the requirenent that plaintiff
sign the consent formis not reasonably related to a legitimate
penol ogi cal interest. Therefore, the court having found the DOC
policy to be | awful under the Constitution, the court concludes,
as a matter of law, that the defendants did not fail to take
reasonabl e neasures to abate the plaintiff’s need for Hepatitis C
treatnent by requiring the plaintiff to abide by that policy.

Accordingly, summary judgnent is appropriate as to this claim

10 The plaintiff has not proposed any alternatives either.
Instead, plaintiff rests on the absolutist position that he can
not be forced to consent to the disclosure of any mnedical or
personal information under any circunstances.
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C. The defendants did not fail to take
reasonabl e neasures to abate the risks posed
to plaintiff as a result of his asthma
because the DOC policy relied on by
defendants in prohibiting plaintiff from
mai nt ai ni ng physi cal possession of his
inhaler is reasonably related to a legitimte
penol ogi cal interest.

Finally, the plaintiff alleges that the defendants
acted with deliberate indifference to his serious nedical needs,
in violation of the Ei ghth Arendnent, by prohibiting plaintiff
from mai ntai ni ng physi cal possession of his inhaler. As noted
earlier in this opinion, the defendants’ denial of plaintiff’s
request to possess his inhaler was based on a DOC policy which
prohi bited i nmates confined to the RHU from sel f-nedi cati ng.
Under the analysis set forth in Turner, the court finds, as a
matter of law, that this policy is reasonably related to a
| egiti mate penol ogi cal interest.

Wth regards to the first Turner factor, defendants
have offered evidence of a legitimate justification for the
policy, i.e., allowing inmtes confined in the RHU to sel f-
medi cate poses legitimate threats to the health and safety of
those inmates, as well as the safety of prison officials.

Al though a less restrictive policy, which would allow inmates
confined to the RHU to possess certain nedications, would
probably serve the prison’s objectives, the Third G rcuit has
clearly held that “[c]ourts nust respect the adm nistrative

concerns underlying a prison regulation,” and that therefore, the
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standard enployed to review the constitutionality of such
regul ati ons does not require proof “that the regulation is the

| east restrictive neans of addressing [the prison’s] concerns.”
Delie, 257 F.3d at 317. Wthout evidence that such a policy is
being inplenented in an arbitrary or capricious manner, of which
the plaintiff presents none, the court nust conclude, as a matter
of law, that the policy does not violate the Constitution.

The second Turner factor requires that alternative
nmeans be avail able to the prisoner to exercise the right in
guestion. See Turner, 482 U S. at 89. Here, the relevant right
is plaintiff’s right to adequate nedical treatnent. As
previ ously noted, although RHU inmates are not permtted to
possess inhalers, they are indeed provided to them as needed.
Thus, the second Turner factor is also satisfied.

Al t hough the third and fourth Turner factors appear to
weigh in the plaintiff’s favor, i.e., the costs of accommobdati ng
plaintiff’s right would not be significant and there are
alternatives to the regulation that would fully accommobdate the
prisoner’s rights at de mnims cost, the court finds that the
bal ance of all four factors supports a finding that the policy is
reasonably related to a legitinmate penol ogi cal interest,
especially when viewed in light of the deference to which prison
officials are entitled when fornulating prison policy.

Thus, the court finds, as a matter of law that the
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defendants did not fail to take reasonable neasure to abate the
ri sks posed to plaintiff as a result of his asthma when they
prohi bited plaintiff from maintaining possession of his inhaler,
but instead, provided plaintiff with his inhaler as needed.

Accordingly, summary judgnent is appropriate as to this claim

[11. CONCLUSI ON

For the reasons set forth above, the court finds that
there are no genuine issues of material fact as to whether the
def endants acted with deliberate indifference to plaintiff’s
serious nedical needs and that the defendants are entitled to
judgnent as a matter of |aw. Therefore, defendants’ renewed
nmotions for summary judgnent will be granted.

An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

CHARLES | SELEY, SR, ET AL., : ClVIL ACTION
: NO. 00-4839
Plaintiffs,
V.

MARTI N DRAGOVI CH, ET AL.,

Def endant s.
JUDGVENT
AND NOW on this _ day of April, 2003, upon
consi deration of the order of the court dated April __ , 2003,

judgnment is entered in favor of defendants and agai nst the

plaintiff.

AND I T I'S SO ORDERED.

EDUARDO C. ROBRENO



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVANI A

CHARLES | SELEY, SR, ET AL., : ClVIL ACTION
: NO. 00-4839
Plaintiffs,
V.

MARTI N DRAGOVI CH, ET AL.,

Def endant s.

ORDER

AND NOW on this _ day of April, 2003, upon
consideration of all relevant pleadings, it is hereby ORDERED
that the commonweal th defendants’ renewed notion for summary
j udgnment (doc. no. 111) and the non-comonweal t h def endants’

renewed notion for summary judgnent (doc. no. 125) are GRANTED

AND I T IS SO ORDERED.

EDUARDO C. ROBRENO

J



